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This Decision concerns the ehgibihty of — (leremafter referred to as “the
individual™) to maintain an access authorization under the Department of Cnergy (DOLE) regulations
set forth at 10 C.IR. Part 710, Subpart A, entitled, “General Cnteria and Procedures for
Determining Eligibilily lor Access o Classilied Matter or Special Nuglear Matenal” ' Alocal DO
security Olice suspended the individual’s access authonzation pursuant to the provisions of Par
10, As diseussed below, after carefully considering the record before me mn Light of the relevant
regulations, | have determined that the individual’s access authorization should be restored,

1. Background

This procecding mvolves an individual who has been cmployed by the DOE for many vears in
positions that have required hum to maintam a security clearance, Questons regarding the
individual's alcohnl consumption first arose in 1997 when the individual was on an overscas
assignment, One day in 1997, the individual became very intoxicaled, conlronted an oflicial frrom
a sensilive country, imitated a verbal altercation with the ofTicial, and made wappropriate threats to
the olficial (hercmaller relerred o as “the 1997 incident™). Thus meident prampted the DOLC Lo
rerminate the individual’s overseas assignment. Following the meident, the DO conducted «
Personnel Security Interview (1997 PSI) wath the individual. See Exhibir (Ex.) 2-2. Based on the
information provided by the individual during the 1997 PSI, the DOE continued the individual’s
security clearance.

During a routine mvestigation into ths individual’s background in 2000, the DOE acquircd
information ahout the individual's alcohol consumption over the previous len years which was
higher than what the individual had reporied to the DOE in the 1997 PSL This discrepancy prompted
the DOE to conduct another Personnz]l Security Interview with the individual (2000 PSI).
Subseqguently, the DOE relerred the individuzl to a peychiatrist (DOFE consultant-psvehiartrist) for a
mental evaluation. InSeptember 2001, the DOE consultant-psychiatrist examined the individual and

' Access authotizetion is defined z¢ “an administrative determinaton thar an individual is cliginle Tor
access ma classitied maner or 1s elighle for zecess w, or conmol nver, special nuclear materal,”™ 10C.F.R, 710 3{#)
Such authorization will be referred to variously m this Decieion a2 access authorization or scourity clesrance,
# The original of thip documant
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then memonalized his findings in a report (herzsinafter referrad to as the Psychiatric Report or Ex,
2-1). In the Psvehiatric Report, the DOFE coansultant-psychiatrist opined that the individual is both
alcohol dependent and a user of alecohol habitually to excess, and has shown no evidence of
rehabilitation or reformation from those two alcohol-related conditions.

In March 2002, the DOE senta Notilication Letter to the individual in which it specifically deserbed
the derogatory information at issuc and explained how the information falls within the purview of
three potentially disqualifving criteria. The relevant criteria are set forth in the sceurity regulations
at 10 CF R 7108, subsections (h). (J) and (1) (Criterion I1, J and L respectively)

To support its Criterion IT allegations, the DOE relies on the opimon of a DOL consultant-
psychiatrist that the individual suffers from an illness or mental condition, re Subslanve
Dependence. Alcohol, that has caused a defeet in his judgment and reliability in the past and conld
cause a similar defeet in the future as long as the individual consumes alcohol or has not shown
cvidence ol adequate rehabilitation or refarmation,

As for Crterion J. the bases for the DOE’s security coneems arc the following:

. The diagnasis by a hoard-certified psychiatnst that the individual is a user ol aleahol
habitually to excess. and meets the Diagnostic and Statistical Manual of Mental
Disorders. Fourth Cdition (DSM-IV) critenia for Substance Dependence, Alcoliol
without Phvsiological Dependence, Active.

. The opinion of & board-certified psychuatrist that the individual currently drinks
aleohol and has provided ne evidence of rehabilitation or reformation,
. Statements made by the individual that he (1) drinks 36 beers per week, (2) has drunk

4-: heers every evening for 10 years, and (3) becomces intoxicated every two (o three
months at his home.

With respect to Criterion L, the DOF cites staraments made by the individual during the psychiatric
exarmination and the 1997 PS] abour the 1997 incident.

" Crerion H perizins 1o informanon that a person has “Taln illaess or mental condition of a nature which.
in the apinen ol a psychiatrist or licensed clinical psychologist, causes, or may causc. 1 significunt defectin
judgrrent ar relishiline.” 10 CF.R. 710.8(h). Critenzon J concerns mfarmanon that a persan has “[bleen, or is, a user
of alcohal kzbimally to excess, or has been disgnosed by a peychiamist or = licensad climical psvchologist us alcohol
dependznt or as suffering from aleohnl shuse ™ 10 C.F R, T10.8(5). Critzrion L relates to information thar 2 persod
“Ie]ugaged in any unousael conduct or 18 subject (o any circumstznecs which lend to show that the individuzl 15 nal
nomest, reliable, ur trustworthy; or which fumnishes reason to belizve that the mdividus] may be subject (9 pressure,
coercion, exploiranian, ar duress which may cause the mdividusl to act contrary ta the best nterests of the national
security; Such cenduct or cirgumsmznces include, hurare not linuted to, cnminal behavior, a panmam af financial
irresponsinility, conflictng allegiances, or vielanoas of any commutment or promiss tpon which O pravinusly

relied 1o favorahly resalve an issue of areess authorization eligliny.” 10 CF.R. 71081,
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The individual filed a Response to the Notification Letter and exereised his right lo request an
adimumistrative review hearing. On April 10, 2002, the Director of the Office ol Hearings and
Appeals (OHA) appointed me the Ilearing Officer in this case. After obtaiming the requisiie
axtensions of time from the OHA Dircetor, ' | conductad 2 two-day hearing in this case. 10 C.IR.
710.25(g). Atthe hearing, 14 witncsses testified. two on behalf of the DOE and 12 on behalfof the
individual. In addition to the testimonial evidence, the DOE tendered 67 cxhibits into the record,
and the individual submitted 105 cxiubits. On May 12, 2002, I received the hearing rranscriptin the
case. Both partics filed writicn closing arguments after they had an opportumity to review the huanng
trunsenipl. | closed the record i this case on July 16, 2003,

1. Regulatory Standard
A The Individual’s Burden

A DOE administrative review procesding under Part 710 1s not a crimunal matter, where the
povernment has the burden of proving the defenduant guilly beyond a reasanable doubt. Ruther, the
standard in this procesding places the burden ol persuasion on the individual because itis designed
ra protect national security interests. The regulatory standard implies that there is a presumption
against granting or restoring a security clearance See Department of Navy v, Egan, 454 U8, 318,
531 (1988) (“clearly consistent with the national interest” standard for granting ol sceurity elearinces
indicates “that secunty deterninations should err, if they must, on the sude af denaals™; Dorfuiom
v. Brows, 913 F.2d 1399, 1403 (9" Cir. 1990), cert denied, 499 LS. 903 (1991} (swong
presumiption against the issuance of a secunty clearance)

An administrative review heurmg s conducted “for the purpose ol alfording the individual wn
opportunity ol supporting his chaibility for aceess authonzation.” 10 C F R 710.21(b)(6). Once
DOE Sccurity has made a showing of derogatory mfbnmaton raising security coneerns, 1he
individual must come forward at the hearing with cvidence 1o convinee the DOE that restaring his
access authorization “will not endanger the common defense and secunty and will be clearly
consistent with the national interest ™ 10 O F.R.710.27 (dy1, The individual therefore is afforded a
full opportunily to present evidence supporting his eligibility for an access authorization. The
regulations a1 Part 710 arc drafied so as to permit the introduction of a very broad range ol cvidence
al personnel security hearings. Even appropriate hearsay svidence may be admitted, 10 CER,
710.26{h). Thus. by regulation and througsh vur own case law, an individual is alforded the utmosi
latitude in the presentation ol evidence to mitgare secCUnly concerms.

B. Basis for the Hearing (fficer’s Decision

[n personnel security cases arising under Part 710, it iz my role as the Heanng Officer to 1ssuc a
Decision that reflects my comprehensive, commen-sense judgment, made after consideration of all

* The Learing 1n this case was delayed almost four montas beyond the repulatory time frame sat forth in
the Part 710 regulations so that clessified informenen 1ssuss could be sddressed by cognizant afficials m the DOL
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the relevant information. favorable and unfaverable, as to whether the granting or continuation of
a person’s access authorizarion will not endanger the common defense and secunity and (3 elearly
consistent with the national interest. 10 C.F.R. 710.7(a) | am instructed by the regulations o
resolve any doubt as 10 an individual's access authorization eligibility in favar of the pational
seeurily. fef

11,  Findings of Fact

According to the record, the individual has consumed aleohol for 30 vears. The individual's alcehol
usage varies depending on the circnmstances inwhich he linds himself. Forexample, 1fheis hosting
a dinner party at his home,” he might consume 12 beers in an evening, Hearing Transeript (Tr.) at
732-733 [['he is on a diet. he might have wine with dinner and drink six beers during the course ol
the week. Ex. d-1 at 25, If he is on-call for emergency duty during a particular week or lking s
does to training clusses, he consumes no alcohol. Tr. at 694, 727

Lntil 1997, the individual appears 1o have experienced few problems Y as the result of his aleohol
consumption. In 1997 however, the individual was presented with some challeneing hving and work
conditions on ussignment 1n 2 sensitive country. According to the individual's sceount. he was alone
Jor two weeks moan isalared part of u country where he could not speak the native language. Ex.4-2
at 29; Closing Statement at 3; Tr. at 705, He had ne work to do, no aceess 1o Cnglish newspapers,
radio of welevision, and no onetotalk to. Ex. 4-2 a1 29, 34; Tr. at 705, Travel and othu restriclions
imposed on him made leisure activites difficult. fo ar 700-702. On oceasion, the individual
complained about his living conditions and restrictions to an official from the sensilive county
(hercinafier referred to as the “foreign official™). Fx. 4-2at 17. Tension and strain charactenzed the
relationship between the individual and the foreign official. Closing Argument at 3.

During this period. the individual patronized a hotel bar where he drank beer. One day, the mdividual
mel three women at the hotel bar who encouraged hin ta share a bottle of vodka with them, Over
4 (bur Liour peried, the individual consumed two ar three shots of vodka and 12- |3 beers, Tr. al 700-
711. At some later point, the individual and the three women reirnicved another bottle olhard liquor
fram his hotel room znd left the hotel. Ex. 4-2 a1 43, According ro the individual, hotel employees
subsequently prevenied the women from returning with hum to the hotel. Jd. al 26-47 I'he individuul
was convineed that the foreign official was responsible [or the hotel employees’ actions in blocking
the women’ s return to the hotel, 7d, The individual tracked down the forcign afficial and confronted
Lum about the individual’s perceplion that the forsign official was interfering with his social life.
Il ar 4%, A hearad arpument ensucd between the twe men, aller which the individual Uu catened the
foreign official, Some wilnesses who ohserved the allereation described the individual’s hehavior

z5 rude, obnoxious and arrogant. Ex. 3-5.

' I'ne individual leslified that he hosts parmes three or four nmes a year. fil al 722,

" The record shows that 15 vears ago the individual was arrested for possession of alcohol while s mnu,
‘Itie nerdent 15 so remuole 1hat T will accord hittie weight to it
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Immediately after the 1997 incident, the individual’s boss order=d him 1o refrain from consuming
alcohol completely. Ex. 4-2 a1 84 A few days later, the DOE terminated the individual’s overscas
assignment early and require him o return home. After lsarming that he would be returming Lo the
United States but while still in the sensitive country. the individual drank one or two beers. Ex. 4-2
at 1da"

When the individual returned home. the DOE conducted the 1997 PS1 to obluin information ;LbCILIl
the extent of the individual’s alcohol consumption. During the PSI, the mdividual I‘E[}('Iﬂ"‘d that
drinks three beers three or four times a weak, but may drnk us many as 12 beers four or fives Limes
i year if he is hosling a party at his house. Ex, 4-2 at 128, 131 The DOE conciuded on the basis
ol the information provided by the individual that he drinks habitnally and sometimes lo exvess, bt
not on 4 lrequent basis, Ex. 1-6 at 1. The DOE continued the mdividual’s secunity clearance. noting
thar ifthe individual is involved in any alcchol-related maidents in the future, furlher processing may
be necessary. o

Three yeurs later, the DOE conducted another personnel secunty interyviow with the individual us purt
of'a routine buckpround reinvestigation. During the course of that interview, the individual relared
that he consumed “ahout four beers in the evening, four tosis ™ Ex. 4-1 at 25, The individual added
that he had been consuming alcohel al this level lor the preceding 10 years. [d,

During the reinvestigation process, the DOE obtaimed the individual's medical recards. According
lo the individual’s medical records, Ins personal phvsician teld the indwvidual in 1998 to abstuin lrom
aleohol beeause the aleohal was exacerbating some his medieal condinions, Ex. 2.2, In an entry 1n
the individual's madical records in January 2000, the physician noted that the individual has no
history of aleohol abuse but uses aleohol regularly. fd. In December 2000, the physician wrole thal
the individual “drinks copious amounts of heer,” and encouraged the individual once again 1o stop
drinking alcohol 1o help with weight raduction and hyperiension. /. The medical records also
contain luboratory test results for the period 1993 1o 2000, Of sigmificance 13 that al] the tests ol the
individual's liver enzymes during this period vielded results within the normal range.”

The DOE referred the individual to 2 DOE consultant-psvchiatrist for a menral evaluation after o
discoverad that the individual may have under-reporied hus aleohal consumption levels duning the
1997 PSIL. Alter reviewing the individual’s emiire personnel secunity file and his medical reports, the

" At the nearing, [ asked the mdividual if he had zhided by his boss’ order that he refrain from drivking
and ke resnified that he had zhided by her request Tr 20 723 The mdividual’s esumony, however, directly
contradicts the informarion thar he provided Lo the Personnsl Secunmy Speeialist during the 1997 P51 e revealal m
the 1997 PSI that two deys after he was ordered w abstzm from alcohol, he was miormed (hut he would be lzaving
the sensitive country, The individua! 21ated “[s]o when 1 was told T wes being pulled aur I =zud. oh, ckay, then [
spic. oh. 1] have 3 heer,” Ex, 4-2 ot 137, He t2en added thas he thought that he aever had more than two beers, id

7 May 2002, one of the individuz!"s liver enzvings, the gamma-glutamylirensferase (GGT) was shghtly
elevated, See Ex. M. 'Lhe mdividus!'s phvsician testified at the hearing that factors other than aleohol, '1I..H..l'l a5
medications that the mdividua) was taking, conld have causad the elevarion inthe GGT levels. Troatds
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DOE consuliant-psychiatrist examinad the individual, The DOE consultant-psychiatrist subsequently
dizsnoscd the individual as sufferineg from hoth alcohol dependence and habitual use of aleohol to
cxeess. He opmed further that the individual has an illness or mental condition, Substance
Dependence. Aleohol that causes or may cause & significant deltet in tus judgment and reliability
until-such time as he can show adequate evidence of rehabilitation or relormatian

IV.  Analvsis and Findings

I have thoroughly considered the voluminous record of this proceeding. including the hundreds of
pages ol documentary evidence tendered in this case and the testimony of the 14 witnesses presented
al the hearing. In resolving the question of the individual's continued cligibility for access
authorization. | have heen guided by the applicable factors desertbed in 10 C.F. R, 710.7{¢).” After
due deliberation, I have determined that the individual’s aceess authorization should be restored.
| find that such restoration will net endanger the common defense and sccurity and is clearly
consistent with the national interest. 10 C.FR. 710.27(a). The specific findings that | make in
support ol this decision are discussed below,

AL Criteria H and

Urder the Part 710 regulations, the DOE may rely on the diagnosis of a psychiatrist thal a person
sullers from an illness or mental condition that causes or may cause a sigrificant defect in judgment
and reliability as a reagson for coneluding thar a security concemn exists under Criterion Ho Sumilarly,
the regulanions allaw the DOE to find a security concern under under Criterion J hased on a
pavehiatrist’s dingnosis that a person is aleohol dependent [1 was principally on the strength of 4
DOE consultant-psychiatrist's opinion that the DOE deternuned that derogarory mfarmation exisivd
under Criteria J and H.

I'he individual has challenged the underlving bases for the DOE consullant-psveluatrist's diagnoses
and sugeests that no security concern exists. To support this postlion and 1o controvert the Criteria
T and H allegations, the individual presented documentary and testumonial evidence from a forensie
psvcheologist, his personal physician and many lay persons

This case is very difficult to resolve hecause there iz compelling svidence on both sides. For
example, the DOLE consultant-psychiarrist and the forensic psychologist both presented convincing,
credible testimony at the hearing lo support their diametrically opposad professional cpinions
regarding the issue of whether the individual suffers from alcohel dependence. and is a user of
aleohol habitually to excess, lnaddition, the individual's phvsician and many lay witnessss provided

¥ The fzctors enumerated 1n 10 C.F R T10.7(¢) meleds the following: the natre. extent, and scriousness
of the conduct; the circumstances surrcunding his conduct, w0 include knewledgeable paricipation: the froquency
and receney of his conduct, the sg2 and manirity ar the time of the conduct the voluniannsss of his pamzipation;
the ahsence or presence of rehabilimtion or reformation and other perminent behaviorl chunyes, the monivanaon T
lus conduct: the potennal for pressure. coercion, sxploitation. or duress: the likelinond of contnuation or
regurrence, and other relevant and marerial faciors.



relovant insight into, and probative svidence of, the individual’s aleohol usage in a variety of
settings. Finally, the individual himsel! provided informatian about his drinking habits and future
intentions regarding the usc of aleahol. The most probative evidenze 15 set forth helow.

1. The DOE Consultant-Psychiatrist’s Opinion

The DOE consultant-psychiatrist :s beard certified in Adult Psychiatry and has practiced psychiatry
for 27 years, Tt at 19, He is also certified by the American Socicty of Addiction Medieine fetat 14,
120, During his career. the DOE consultant psychiatrist has served as the Medical Director of an
Alcohol and Drug Treatment Program and treated upproximately 10,000 patients witl addictive
disorders.”

To support his diagnosis that the individual suffers from alcohol dependence, the DOE consultant-
psyeluatrist refers to the relevant porion of the DSM-IV which addresses this mental condition.
According to the DOE consultunt-psychiatrist, the individual meets three of the seven eriteria (three
is the minimum number necessary for a substance dependence diagnosis) in the DSM-IV tor
Substance Dependence, Alcohol.' The three critenia that the DOE consultant-psychiatnst scored as
positive are the [ollowing ones:

Crterion 4 there is a persistent desire or unsuccessful efforts to cut down or conlrol substance
use:

Criterion 5:  a greal deal of me is spent in aclivitics necessary to ebiuin the subsiance (...
visiting multiple doctors or driving long distances), use the substance (e.g., chain
smoking), or recover from its clfecs;

Criterion 7: the suhstance use is continued despite knowledge of having a persistent or jecurren
physical or psychelogical prohiem that is likcly to have been caused or exacerbated
by the substance {e.2. current cocaine usc despite recogmtbion of cocaine-induced
depression, or continued drinking despite vecognition that an vleerwas made worse
by zleohol consumption).

¥ rounsel Tor e indwvidua! med o undermine the DOL eonzullent-psychiatmst’s compelenve by elicitmg,
testimany 2kout one or more malpracise acnons in wieh the DOE comsulmant-psyehmaist was @ aamed delendant.
From roy perspective, 11 is nol surpeisang that 3 madicel doctor whe lias weated thnusands o patients over three
decates of medical pracuce might be the subject of 2 malpracnze action. Accordinaly. [ will sccord no weight 1o
any inlormition adduced at heanng regerding fewsuits filed agams: the DOE consultaar-psychizliis of any
judpments resulting from those lawsuis,

' In his Psychiatic Repor. the DOE eonssltznl-psychiamst ongmally found that the indrvidual met four
of the seven criteria 1m the DSM-TV for Substznce Dependence, Alvehol, Ex 2/ 1. After listening to the tesnmany
of the individual's witnesses at the hezring, the DOE consuirant-psychiatrist changed 2us opimion and decided thai
the maividual did not mezt Criterion & Criteron & eads as follows: “the reduction or abendonment of wnportant
social, pecupations! or tecreannnal activites n 2avor of zlechol” Near the end of the hearing, the DOE consultant-
psychiatrist alsa withdrew his epinion that the idividual me2is -he dizgnosis of Substance Abuse, Alcohol asa
defanlr dapnosis i 1 15 derenmined that the individual dogs zot meet The DEM-IV defininon of Substance
Diependence. Alcahal.
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With regard to Criterion 4, the DOE eonsultant-psychiatrist testified that the individual told him
during the psychiatric cxamination that he was trying to cut down on his use of alechol because ol
wiishl problems and other health issues. Tr. at 82-83. For thus reason. the DOL consultant-
psvchiatrist finds that the individual meets Crilenen <4

As far Criterion 5, the DOE consultant-psyvelnatnst opmead thar the individual meets tis cnitenaon
because he spends several hours a day dnnking. fd, ar 83-84.

According le the DOE consultant-psychiarrist, the individual meets Criterion 7 because his physician
has told lum repeatedly ta abstain from alcohol to help control his weight, stomach problems, acd
reflux problems, and hypertension. Jd, at 86, The DOE consultant-psychiatrist also noted for the
record that aleohol can interfere with the effectiveness ol antidepressant drugs which the individual
s taking. "

Mie DOE consullant-psychiatrist alsa found it significant that the individual has a Family history of
aleohol use, '* Tr. at 41-42. According o the DOE consullant-psychiatrist, alcohaol dependence is
highlvinheritable. fd. Studies show. stated the DOE consultant-psychiatrist, that persons with o [irst-
degree relative who is alcoholic have a six times greater nsk of developing an alcohol prablem than
those with frst degree relalives without aleohol problems, fd Mareaver, the DOL consultam-
psvelnatrist commented that the forensie psychologist, in his evaluation of the individual, farled 10
vonsider the individual™s genetic link to aleohohsm. Jd at 110,

e POF cansultant psychiatrist also opined that the individual 1s a user of aleohol habitually 1o
excess. Tr. at 90, According to the DOE consultant-psychiatrist, drinking “habitually o ¢xcess”
means a recurrent pattern ol drinking ta the pamt of intoxication. fd. The DOE consultant

psychiatrist finds that the individual's pattem of consuming 12 beers four ur lives times a vear Lo
meet the delinition of drinking “habituallv to excess.” Bx. 2- L at 6. The DOE consultant-psychiatrist
adimutted at the hearing, however, that the individual's laboratory results did not show the labilual
use of aleohol 1o excess. Tr. at 76. However, he dismussed the diagnestic value of these results,
stating that in 30-40% of people who drink to excess there are no blood indicators ol cxcessive
aleohol use. fd.

The DOE consultant-psychiatrist testified that he believes the individoal was minimizing his aleohol
usags ar the tima of the psychialric examination beeause of the discrepant information that he
reported during the examination. Tr at 66 Atthe hearing, the DOE consulluni-psychiatiist expanded
upon the information contained in his Psychiatric Report. He testified that using the Widmark

' These drugs ars prescribed for Major Depressive Mhsorder and Dysthymic Dhsorder. The D3E has
deterrnined that these two mental illnesses are not carrzntly szcustty concoms beeuuse the DOE consultant
psychiatrist has found that { 1) the individus] has oever exhibited 3 signaficant defecr ana judgment it the past as the
resull of these two conditions and it is unlikely that he will in the future, znd (2) the antidepressant drugs have
siceassiully controlled thess two mental condimons for the mdividual for oy years.

'Y According to the record, the individusl's brother and grandfarther zre aleoholics. Ti. at41-42.
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Fquation,'® an equation that estimales blood aleshol level given a person’s age, height. weight. sex,
number af drinks consumed. and length of time the alcohol is consumed, he can calculate thal the
individual would be intoxicated il he were to drink six to eight beers over a three-hour period. Tr. at
33

Irt his Psyehiatric Report. the DOFE consuliant-psychiatmst provided detailed inlormation about whal
the individual in 1his case needed to show to demonstrute rehabilitation or reformation. ' Athearing,
the NOE consultant-psychiatrist revised his opinion, stating that il the individual did not contest los
finding that he is alcohol dependent then the DOE consultant-psychiatrist would find reformation
after only one vear of sobriety. fd al 96-98  The DOF consultant-psychiatrist explained that the
individual's admission. combined with one year of sobrety, would give him confidence thar the
probabilily of the individual's returning to drinking is lew. /. at 97, When questioned at the hearing
why only vne vear ol sobricety instead of three is sufficient for someone Lo demonstrate reformatian
fram aleohol dependence, the DOE consultant-psychiatnst responded that m this case there are three
reasons. First, the individual has not previously undergone reatment lor aleohol-relatad issues, [ al
98, Second, there has been only one example ol a sigmiicant defect in judgment and reliability winle
using aleohol, so aleohol has not caused recunent problems i his life A Third, the mdividual has
stopped drinking as ol the time of the hearing. /4

13 : . : 2
Seeoniling 10 the record, there wie differsnt variables that zan oe used to perform celeulutions under the

Widmark Equarion At the hearing, Counsel for the indiv.dual objected to the variabies used hy the DOE consultant
psychiatrist, Tr, at 281 383, In addition, Counsel for the mdividus! submutted alizingnve calculanons that contrudict
the resuls pbmined by the DOE consulant-pavehiatnst using the Widmark Eguation. Bas: R and 5.

| decline 1o amempr 1o seereate artificially the individus!'s blood alcohol concentranon using the Widmauk Equation
or any other blood content calculator. Lhe partizs themselves zoree that many variables fector o the shsuplion
aned metabolism of elechol in o ziven person, Trat 281 285 DOF Closng Argument at 7-10 and Anachments |-
thereta. | do not helicve that it is prudent 1o use thess alculations to reach 3 finding thar the individual would or
would not have been intoxicated on & spezific dav given the numnber of alzokolic beverazes that he consumed, lus
lwe12lit; weieht, and other variables. some of which are unknown o ditficult io asceram.

“ According 10 the DOE consultzns-peyciuamst,  show adoguete evidence of rebabilitation. the
individual can either (1) produce docimented evidenee of allendance @7 Aleoholes Anonymous (A 4] luru
trinimum of 100 liours with 2 spozsor, a1 least naace 2 weak. for & mimimum of one ya sid commplerely absuain
frrm all zleahol for ane vew [ollowme complation oF Tae program: ar (2 =zusizciorily complete a minimum o1 30
hours of professianally led subsiznce shuse treatment progrem for 2 mummum of & months, including what 15 called

~aftercure, and be completely ahetirenr from aleahal and 21l non-presczibed conmolled substances fora mininuun of

ane and one-half years fullowmg the completien of this program. Tr. 2-1 a0 17,

As for reformation, the mndividual has two allematives, according to the OF consuitant-psvclnatnst, Firse it the
incividual goes through oze of the Twa refzhilization prograns Listed above, then 2 vears of absolule sobligty 15
necessary. 1 the individual does not 2o throug® sither of the two rehabilitation programs histed ahave, lhen 2 years
of absolute sobrenv iz necessary. i



e The Forensic Psychologist’s Opinion

The forensic psychelogist holds 2 Ph.D. in psychology and 1s board-certifiad in clinical psychology
and forensic psychology. Ex. P, Tr a1 239, He has practiced clinical and forensic psychology for
35 years and is a widelv published author in his discipline. Fx. P. The forensic psychologist
currently teaches psychopathology, psvehotherapy. and psychological assessment at a major
uriversity and 1s an adjunct professor at a law school where he teaches psycholagical assessment.
the use of psychological tests, and the DSM-IV. Tr. at 238, The (orensic psycholagist began
working with the DSM in its earliest form as a mimeographed shuet and has followed its progress
since it first became memorialized as the DSM-I through its current version, DSM- VTR MW Over
the vears. the forensic psychologist has taught courses involving the [ISM to lawyers, law students,
psycholowists, psvehology students, psveluatry students, psychiarry residents, social workers, and
psychoanalysls, &l al 239

In Cctoher 2002, the farensic psychologist conducted a psychological evaluation at the individual
over a three-day period. Ex. (. In additon to evaluating the mdividual via structured and
unstructured interviews, the forensic psyehologist adiministered a bartery of psychological tests to
the individual. fd. Those lests included the Rorschach, the Minnasata Multiphasic Personalny
Inventory-2, the Thematic Appereeption Test, and a Sentence Completion Test. [ According 10
the forensie psychologist, the tests introduce the increased probability of objectivity ina fizld fraught
willy subjectivity, e, at 242,

The forensic psvchologist opined that the individual's test scores an the psychological tests are “very
inconsistent with those of persons with knawn histaries of 2leohol dependence or abuse.” Ex. Ol
2. In addition, the vahidity measures, which offer evidence of a patient’s test-taking atutudes and
detect tendencias to exaggerate or minimize pathology, indicate that the individual approached the
evaluation in a direct. forthright. and honest manner. fd at 1. At the hearing, the lorensic
psvcholngist described in derail some of the test findings. The Rorschach, or ink blot tesl, provides
an overall functioning test that lets vou know whether the demands en a person’s vmotions are
greater than a person can handle Tr, ar 2485, This test is important, according to the forensic
psvehologist, beeause peaple who are highly susceptible to drinking to excess do sa hecause they do
not have the usual coping mechanisms to take care of the demands on them. /d. The Rorschach test
revaals thar the individual has adeguale resources to cope with the demands placed on nm, evan in
this time of extreme stress relating o this administrative review process, fil. al 244

I'ie MMEBI-2 test is an actuarial test of approximately 570 truc and false questions. Of imporlance
on the MMPI-2 test results, according to the forensic psvehalogist, is that there is no indication that
the he was trying 1o look too good or deliberately answersd questions incorrectly. Jd. at 247,
According to the forensic psychologist, the individual 13 notsycophantic (i.e. allempring to win favor
or advance himsell by [attering persons or influence) or dissembling (i.¢ concealing one’s real
motives undér pretense). fd at 231, In addivon, the forensie psychologist lestificd that The
individual’s pattem of scores on the MMPI-2 1= highly inconsistent with a person who 15 or will
become an alcoholic, fd. at 250.



The forensic psyvehologist readily admitted at the heanng that no one instrument can defimtively rule
out a problem with aleohol. but all the pieces of information are cumulanve and useful in making
a final assessment. Jdf. . Ex. O at 2. The forensic psychologist testified that after reviewing the resulis
from the battery ol tests, he next looked to the DSM-IV o cvaluate whether the individual is aleehol
dependent or abusive,'* According to the forensic psychologist, the individual only mects Criterion
7 olthe Substance Dependence section of the DSM-1V. With the ather two critena lacking, he finds
that the individual does not meet the DSM-TV defin:ion of Substance Dependence.

Regarding the two criteria thal the DOE consuliant-psychologist scored as positive, the forensic
psvchologist vehemently disagreed with that assessment. With respect ta Criterion 4, the [erensic
psychologist estificd that it 1s clear that the individual has no persistent desire to cut duwn on the
nusnber of drinks that he consumes hecause he does not want to quit drinking. /d. al 270, Hewill do
soranly 110 means that he will not lose his clearance. fd. The forensic psychologist urgus e to laek
at the individual’s mativation or lack thereofl in evaluating this criterion. The lorensic psychologist
gives as an example a person who decides to give up desserts. [ the motivation is because the
person is a diabetic. thut is dilTerent from the person whe 15 giving up desserts 1o lose weight. i al
271, Similarly, according 10 the forensic psychologist, the individual is not trying to cut down lus
alechol intake because e believes he 15 an alcoholic but because in the past he has wanted to lose
welght and currently he is trying to keep his security clearance As for the second part of Criterion
4, i, unsuccessful efforts to cut down on sleohol, the torensic psyehologist opines that when the
individual has wanted to cut back on his intake, he has done so suceessiully n the past, fdf al 272

The forensic psycholowist belicves that Criterion 3 requires a person to spend a great deal of me,
not just time, oblaimng, using ar recavering from the substance. i at 273, The DOE consultant-
psychiauwist focuses on the “using” portion of Criwrion 3 to score that as positve. The forensic
psyvchologist believes that this criterion reguires a person “to ahsent [him]scll lrom other activilies
to have an opportunity to drink.” Ja. a1 273, The evidence presented in this case simply does nat
support the DOE consultant-psychiatnist’s position, according o ths forensic psvchologist,
Specifically, the individual would not have time 1o take care of his horses and dogs: go Lo groaming
and behavioral school with them: go o work and have an exemplary work altendance and
perionmance record; or fulfill his commitments that require him to drop everything on a moment's
notice to perform emergency functions. el at 274, Regarding the DOE consultant-psychiainst’s
position that drinking over a several-hour penod while at home is the problem, the forcusic
psychologist’s positivn is that 2 true alcoholic drinks bul does nat attend 10 other activilics. The
aleohivlic is not available to help clean up alicr diner, doesn't eat at the lable with his wife and

-

converse about matters, doesn’t take varc ol pets, stc. fd. at 273

At the hearing, the forensic peychologist zlso sddressed the mdmwiduzal’s famuly tistory of aleohohsm, He
lestified that such information is uscul beczuse u parsen with 3 generic fink to ulcoholism s six nmes more likely 10
develop problems with elechol Tr ar 257 However, he caunioned that no one would 2ver disonose a person with
any condition based on fanuliel mstory. 7 For dizgnosis purposes, it does not malter i someane’s relanives gre

alcohiolic 1f a person does not Nt the DEM-IV cmtenia /7
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The forensic psychologist concluded that 1T the individual had an zlcohel problem. he would not be
able to foo! all the people all the time, /d. at 281, ' For example, during the one week a month thal
the individual 15 an-call to perform an important function with safety implications. testilied the
forensic psychalogist, he would be irritable and would exhibit withdrawal symptoms. fd. at 280, The
forensic psychologist then noted that all the affiants in this case provided testimony demonstrating
that 1o ane whose life intersects with the individual’s in different ways has observed any behavior
suggestive of alcoholism. To be sure, there was a very disturbing incident in 1997 that clearly had
its origins in excessive alcohel use. However, it is the opinion of the forensic psychologist thal the
1967 incident should not be used as the basis of a current diagnosis of alcohol dependence. Rather.
it chould be vicwed us & single, aberrant episode in a work and life ustary remarkably free (rom
serious disruptions as the result of alcohol use. Ex, O at 4.

-

3. The Physician’s Opinion

The individual’s physician has scen the individual and his wife s paticnts sinee the early 1990s,
Hifat 320, The physician related that as a family practitioner, he has o number of patiants who are
recovering aleoholivs, as well as peaple who are active in their discase. N/

When questioned at the hearing about his medical notes witten in December 2000 indicating that
the individual “drinks copious amounts of beer,” the physician stated that he considerad a G-pack of
buer 1o be o copivus amount of beer. fd, at 346 The phvsician stated that he never suggested Lo the
mcividual that he needed rreatment for aleoholism. & at 326, He added thar he had encouraged the
imdividual ta stop drinking not because of addiction 1ssucs, burt rather for medical purposes. fd. at
360. He explained that the individual's medical issues ncluded stomach pain, heartburn, and
elevated hlood pressure. fd. 21 327, When asked whether the individual's wife ever complained to
him about her hushand’s use of zlecohel, the physician sad. "rno” fd. at 334, Finully, documentary
evidence in the record shows that 1n January 2000, the physician wrote in the individual's medicul
file that the individual has no history of alcohol abuse but uscs alcohel regularly, Lx, 2-2

4. The Individual®s Wife's Assessment

The individual and his wife liave besn mamead for 26 years. /d, at 442, The wife revealed at the
heanng that she is a recovering aleaholic and was the child of an aleoholic parent. . 41 450, She

'* Under guestioring. the forensic psychnlugist discussed “functional alcabelizs” and “hicden

aleahalizs.” Tr. at 261-262, A “functional alcokohe” is zn aleobolic who can function margmally well. The person
can per to work and hold down a job, Hewever, the forensic paveholopist stated thate "funcuonal aleohole” cannot
wark o the extent that he or she pcls excellent raungs, and peoples snjoy bomg wround then. According @ the
forensic psvchologist, the mdividual 1= 2 superk worker as exemplificd by his nusmading ratines, and people enjoy
bring around him. A “hidden alcoboliz™ 15 an sleohalic that sume pzople; like co-waorsrs. might not suspect has a
sroblem with aleahnl  However, somz ceople would know, like the neighbors, the pecple who go w0 purtics with the
person. and the person who does dog training with him i the evening, Tt is the [orensic psyebologist's opinicn that
nu one can mainiain @ serious problem with zleahol without slipping up somewhere, and e individual has not
provided any recent incication thet elechol 15 a problem for him. /il ut 202,



stated that she drank for 20 vears and stopped at the urging of her family doctor. [d. at 430, She has
not consumed alcohn] since 1984, /. at 451 According to the wifs, she believes that she would
know ifher hushand was an alcoholic ur ifhe drinks aleohol o excess. /d. at 462, 467 She testufied
that she has never observed her hushand with 2 hangover. /d. at 460, In their 26 vears of marriage,
she has never been concerned about her hushand’s consumption of alcohol. Jd. ar 455-484,

The wilt: deseribed their evening routine as follows: her husband prepares dinner in the evening
belore she returns home from work; they eat. do chores, and watch TV, /d at 454. 1t 1s her husband s
respansibility to feed the four horses and five dows. /d She repotts that her husband never drinks
when he takes the dogs to training class. Jd, at 459, Occasionally, he will have a beer aller class /.

The wife testified that she and her husband @ke 1o entertain and have dinner partics. Jl at 463, They
sull provide alcehol lor their guests at the parties. /d. at 469, She testified that she did not know f
there is currently aleohol i the hovse. fd at 468,

5, The Idog 'rainer's Ohservations

One of the wilmesses who submitied an alfidavit into the record and testificd on the individual’s
behal it the hearing owns a dow trabing center where the individual und his dogs attend elasses, The
wiiness will be referred 1o as the “dog trainer” for ease of relerence

e individual has brought several dogs for training over the years o the dog trainer. Ex. E. Over
the last yvear, the individual has brought twoe dogs Lor training. /d. According to the dog trainer, the
mndividual has never missed a cluss dunine the past year. Tr. a1 398, The clusses are in the evenings
and on Saturday morming fod. at 400, The dog trainer testified that she has never smelled aleohol vn
the individual’s breath. £l at 401, The dog trainer affirmed in an allidavir that she is physically close
1o her ¢lignts during the sessions and would have had suspicions if the individual had been drinkig.
Ex. E. She attestad that she would never permit 2 client wha was impaired to parlicipate in a class
hecause it is dangerous for both the client and the amimal. J/d

f. Co-Worker 41's Observations

One of the individual’s co-werkers for the past two vears testified that she sses the individual oncs
per day. goes to lunch with him once or Twice per week, and attends dinner parties at his house
approximalely once a month. Tr atr 509-311: Ex. L. She related that the main focus of the partics at
the individual’s house 15 food. Fx.Tatr2. The co-worker stated thar aleohol is served at these parties
but no one, including the individual, drinks excessively at these parties. fd, The co-worker further
attested that she has never seen the individual drunk, sither at or after 4 party, or at any other time.
id. ar 3. She added that the individual 15 not ahsent from work oflen. s prompt, and has never
appeared “hungover” in the mormings at work. Jd.

The ca-worker related further that she traveled with the individual to an out-pi-state conference in
Cctober 2001, Tr. ar 517, There was [ree beer at the conference, but the individual refused il and



all other alcoholic beverages. fil

The co-worker stated that she s especially sensitive 1o issues of excessive drinking and aleohol. Ex.
T4l 5. She provided very credible, moving testimony about personal events i lier life thar explains
why she chooses not to be around peonle who drink alcohol to excess. Tr. at 320, She added that
she has heen in therapy with a psychelogist off and on for 10 vears because of an aleohol-related
event in her life, and that the therapy has taught her 1o avowd situations mvolving excessive aleohul
usage. Tr. at 522-5235. In her affidavit, the co-worker stated that if she ever suspected that the
tndividual had issues with alcohel at all, she weould not have gone to the October 2001 conlerence
with Tiint. Ex. Lat 6. She conciuded by stating further that she would nol have a personal [nendship
with the individual or associate with him if she thought that he had alcohol prablems hecause she
would believe that her persanal safety would be at stake. /d

T Manager #1's Ohservations

A mianager who oversees a special emergeney team for which the individual volunteered attested 1o
the individual’s prolossional comperence and value to the rzam. Ex. G, Manager #1 has scen the
individual two or three times each month for seven or eight vears, and has attended a party ar his
house, Tr.at 133, Ex. G at 3. He has never seen the individual intoxicated. T'r. at 144, According
to Manager # 1, he would have taken note of anv evidence. no matter how slight, thar pointed toward
the individual or anv other member of the emergency leam as having a donking problem, [d at 4
[Tad Manager #1 had anv suspicion that the individual had a drinking problem, the manager would
have removed him from the team ' Munaper 21 cmphasized that no one on an emergeney Wan cin
e mebriated and perlonm s or her responsibihinies. Tr. at [35.

8. Manager # 2's Ohservations

Manager 4 2 supervised the individuzal from 1943 10 2001, Ex. C; Tro at 4135, Duning that e, he
never saw the individual dnmk or impaired, and never abserved anything that made him beheve that
the individual might have an alcohol problem. Ex, C. Al the hearing, Manager # 2 testified that he
had 1aken courses on detecting the signs of aleoholism or other prablems in the workplace. Tr. al
432. He related that he traveled occasionzlly with the individual and never saw any signs ol
excessive drinking. /d. at 437. He concluded by stating that the individual was always fil for duty
when he supervised him. fdf at 2359,

0. Supervisor #1's Ohservations

Supervisor#1 has supervised the individual for one and one-half vears, She describes the individual
as a good emplovee who is always bubbly, optimistic and ready to start the day on a positive note,

" Manager £1 lestified that he knew about the 1997 meident bat 1t did not atTect hiz decision o alluw the
inclivitluz! to remain on Lhe special teem. Tt a1 142-144 While he did not kuow 21l the details surrounding the 1997
incident; he sugaested that what he did know allowed him to exzuse the conduct
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Tr. at 589. She has not seen anv direct or indirect cvidence that the individual has a drnnking
problem. She has attended three or four dinner partics at the individual's home where beer. wine.
and soft drinks were available, Ex. C a1 2. She attested that the individual was not intoxicated or
impaired in any way during those sovial events, fd.

According to Supervisor #1, she has not seen any signs of alcohol-related strain in his relationship
with his wife. She related thiat she knows the signs of aleuhol abuse in a2 marriage because her ex-
husband was a heavy drinker who hecame mean and physically abusive. Ex, Cat3; Tr. at 392, She
also related that she served in a branch of the military lor two decades and held various supervisory
pusitions i & military haspital, Id. at 390, There, she was in charge of many paticits who wer
beginning rehabilitation from drug and alechol abuse. Ex. Cat 3. Part of that supervision wus
ohservation for sipns of covert substance abuse. /d. She is very attuned to signals of substance ubusc
or dependence, und 1s purticularly warchful around people with sceunty clearances. /d.

10.  Supervisor #2's Observations

Prior 10 2001, the individual was assigned to support the work of a person whom [ will referred (o
as Supervisor #2. Tr. at 604, Supervisor #2 suw the individual at least three or four times a week.,
Ex. B at 1. She stated that the individual's work was prompt, methodical and well thought aut.
According 10 the supervisor, the individual had a high degree of knowledge, and was very
orofessional. S

Suptrvisor #2 restifed that has socialized with the individual and his wile on sever al occasions over

the last seven years. She estimates that she atends |10 parties a vear al the individual's house Tr,

612 She relates that the parlies are fun, family events and that she brings her tworchildren wath her

to the parties. Ex. B a1 2. She arteses that she has never seen the individual drunk or impatred in any
o

context. Tr. al 60Y: Ex. B at 2. Furthermore, she reports that she has never cbserved any tension
between the individual and his wife over his drinking or anything else. [

13 An Acquaintance’s Observations

The acquaintance met the individual three or four years ago kx. F at 1. Typically, she visits the
individual and his wife approximarely once a month ar therr home. [d She has never ssen the
individual drunk or impaired in any way. Jd She related in an affidavil that had she seen byt
intoxicated, she would not have sone hack to his house because she has had unpleasant cxperiences
with alcohol abuscrs, fd.

In Deecmber 2000, she was in a group ol people that included the individual and his wife who went
on a vacation 1o 2 resort. Ex.F al 2. During the four or five day irip. everyane consumed alcohol
exeept the individual's wife, Tr. 2t 492, She never thought that the individual had too much to drink
during that vacation. {d. al 494

[n April 2002, she realized that the individual had stopped drinking beer when she went Lo his house
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for dinner and he offered her & non-aleohnlic heer. Ex. F at 2. He did have a glass ol wineg with
dinner but since that time she has not sean him consume any aleohol. il

12. A Colleague's Perspective

One of the witnesses has worked with the individual for two years and secs him on a daily basis,
Tr. ul 538. The collcaguc related that he has gone on husiness tnips with the mdividual and seen him
consume only one beer, He has socialized with the individual at his home and never has seen him
drunik or impatred [tom aleohol. He has never seen the individual huny over, looking ill from
aleohiol, or having any problems stemming from drinking, Ex. D at 2, The witness also opined. bused
on his previons work experience 1n the personnel secunty field. that objective evidence is important
in determining whether a person has a problem with alcohal /o

13, A Neighbor’s Observations

One ol the individual's neighbors pravided an affidavit stating that he hud usked the mdividuoal and
his wife to join an Mounted Search and Rescue organization « vear ago Ex (). 'he organization
helps find children separated from their parents in crowds and lunctions any way the sheriffs olfice
desires. fd. The neighbor has attended partics at the individual's home and while the neighbar has
seen the individual consume alcohol, he has never “seen him even upsy - slurnng s words,
stageering or doing anything that ., . would show he had oo much to drink.” [l at 2.

14. Co-Waorker #2's Ohservations

Co-worker #2 has known the individual for one and one-half years. Ex. K. According ta her
allidavit, shie has sone to the individual's home approximately five times for dinner. fd She averred
that she lias never ohserved the individual consuming leo much alcohol during these dinners. fof
In addition. she relaras that she has traveled vn vul-ol-town business with the individual. . She
attests that she considers the individual one of her favoriie travel companions because she leels safe
and comfortable around him Jd  On one particular wip, she requested a hotel room adjacent to his
in the event that she peeded Lelp. 7. During that trip, she never saw the individual eonsume any
alcobwol. {il

15. A Former Colleague and Iriend’s Perspective

One of the individual’s former calleagues and current [Mend provided an affidavit in which he
atiested that he goes to dinner at the individual’s house approximately once a month. Ex. H. he
velates that he has seen the individual drink but never to excass. [d. He adds that he has never seen
the individual slur his words, stagger or stumble around, appear red. flushed or in a haze. or act in
any way like someone who is impaired. Jod

The affiant also went out to lunch with the individual many tmes. &if. According to the afliant, he
never saw the individual consume alcoholic beverages at junch. Ja
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16. The Individual's Testimony regarding his Alcohol lsage

Atthe hearing, the individual testified that after the DOE consultant-psyehratrist told him his opimion
that the individual was drinking habially to excess, he stopped consuming alcohol completely,
Tr. at 717. According to the individual, between Junuary and April 2002 he hosted five dinner
parties and al lwo or three of those parties he had a glass of wine /d. at 718, In Apnl 200Z, the
individual refuted that lus attormey instructed him to stop dnnking completely. [d at 721, The record
is clear that the individual abided by his artomey’s instructions through the end of October 2002. £,
Between November 2002 and May 2002, the individual admits to drinking wine oceasionally. See
Record of Telephone Conference among the individual. the DOE Counsel. and the Heaning Officer
(May 23, 2003), During that telephone conference, Lingquired what the individual’s tntentions with

repard 1o drinking are if his secunly clearance 1s restored. He responded that he will prahably
occasionally drink some wine, d. On August 27, 2003, | convened another post-hearing telephone
conference with the mdividual and the DOE to clarify what I percerved to be same conflicts in the
record about the individual's aleohol consumption. See Record of Post-Hearing Telephone
Conlerence among the Hearing Officer, the DOE Counsel and the individual (August 27, 2003),
During that telephone conference, the individual revealed that hetween May and August 2003, he
had consumed wine neeasionally with dinner. & When queried whether the individual had drink
any beer between September 2001 and August 2003, he responded that he has had an nccasional
beer. /d. When queried about the motvation for lns dramatic reduction tn aleohol consumption s
September 2001, the individual related that his motivation was twolold: 1a lose weight and Lo keep
his job. Jef. When | asked whether he would resume drinking after he reaches his wdeal werght, the
individual stated that his diet is not u shori-term one but he recognized that he needs to change his
lifestyle 1o reduce and maintain 2 healthy weight. /4 When asked if he would resume drinking at
pre-September 2001 levels, the individual responded. “no.” [d.

B. Evaluation of Criteria H and I Evidence
1. Whether the Individual Suffers from Alcohol Dependence

As is evident [rom the recitation of the evidence set forth above, the cxperts disagree fundamemally
about whether the individual meets the definition of Substance Dependence. Alcohol as that term
is defined in the DSM-1V, While [ respeet the DOFE consultant-psychiamist personally and his
professional competence and experuise in the arsa of alcohol addiction, | accarded more weight
thig case 1o the testimony of the farensic psvchalogist and the individual’s personal physician in
finding that the individual does not suffer from zlcohol dependence. My finding in this regard was
also influenced by the convincing testimony of many witnesses who had worked. traveled. and
socialized with the imdividual and observed him in everyday sertings, including those in which he
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consumed alcohol.'

As an initial matier, both vxperts agree that the number of zlcohelic beverages consumed hy a person
is not a determinative factor for a diagnosis of alcohol dependence under the DSM-TV. Tr, at 258,
775, Both experls also agree that the DSM-TV reguires three ol the scven criteria to meel the
dedinition of alcohnl dependence. In addition. both experts agree that the individual meets Cnitenon
7 of that defimtion. The disagreement comes with respect to Criteria 4 and 3 of the definition

Based on the evidence belore me, [ ind that it is passihle that the individual meets Criterion 4 of the
DSM-IV eriteria for aleohol dependence. That criterion requires that “there is a persistent desire or
unsuecessful elTorts o cut down or control substance use.” The record suggests that the individul
has never lad o “persistent desire” to cur down or control substance use, but rather has always
attempted 10 cut down or control his alcohol use afler bang requested to do so by somueone
Regardless of whether his efforts to cut down were intermally or externally motivated, [ next leoked
at how successiul those efforls were o evaluate Criterion 4. Immediately after the 1997 mewdent,
the individual's boss told him 1o abstain completely from alcohol. While he claimed at the hearng
Uyat hve did abstain in accordance with his hoss’ directive, the individual’s statements during the 1997
PSI supuest that he drank ane or rwa heers after leaming thal he was being sent home in
contravention of his boss® directions. In September 2001, the individual decuded Lo stop drinking
afrer meesting with the DOLC consultant-psvehiatnst. He adimirted. however, that between January
and April 2002, he drank two or three glasses of wine, In Apnl 2002, the individual's lawyer wold
him to stop drinking alcohol completely. Yet, in May 2003, the individual revealed that he
vreasionally had a lew plasses of wine after November 2002, See alyo [ndividual’s Closing
Statement at 2. These examples suggest that while the individual was suceessful in reducing Jus
alcohnl cansumphion from previous levels, he wus unsuccessful in his efforts to abstan from
drinking alcohol.

As for Criterion 3, | [ind that the individual does not meet the criterion thal he spends 2 great deal
ol lime in sctivilies necessary 1o abtam the substance, use the substance, or recover from its effects,
The experts seem to agres that the individual does not spend a great deal of ome obtaining or
recovering from aleohal. Their viewpeints diverge on whether tha individual spends 4 greal deal of
rime using alcohol. The DOE consultenl-psychiatrist found that the individual moetl tis criterion
because he spends many hours drinking, and the DOE Counsel pointed out in hus closing statement
that chain-smoking is a nicoting dependent condition Lhal most clasely parallels the individual's
drinkine prohlems. DOE Closing Slatement at 6. The forensic psychologist. on the uther hand.

" 1n his closing staremens, the DOE Counsel suggested that | should zccord litle weight to the lay
wilnesses® estimony iz this case Secause they were carciully scrssnzd by the mdividnal’s Counsel. [ disagree. Une
of the pumposes of en administrative review hearing i< to zllow the ndividuel to bring forwsrd documentery and
tzsumomial evidence (o mitigate DOE's sccunty concerns, [fie observanuens and the pareeptions of these lay
persans ars corraboration for the individual's contsntion that he do2s nnt drink wlcchol o 2xcess and has not
exlibited any behavior indicznve of an aleohol-roleted problem . In 2 few instances. the lay witnesses provided
very maving, petsonal accounis of their own experiences with persons whe abused alcohol. Ths kind of evidence
15 guite relevant and matenal o the ssues befors ms,
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interprets this criterion as reguiring some indicia that a person absents himsell from other activitics
in order to spend a great deal of time using alcohel. He then chronicles all the activities and
commitments that require the individual to abstain [rom alcohol for days or weeks at a time.

While the DOE Counsel suggests that the [orensic psvchologist applied the DSM-IV in a
“convoluled and circutlous™ manner (DOE Closing Statement at 2), T disagree. [l seems guite
unlikely that « lorensic expert who was invelved m the development of the earliest versions of the
DSM and who has taught various professionals how to interpret the DSM-TV would jeapardize his
reputation to offer an interpretation of DSM-IV that is “convoluted and circuitous.” Moreover, from
a common sense standpoint, the individual's drinking patlern does not parallel the smoking patlern
of a chain smoker. A chain smoker smokes every day and probably every hour of his waking day.
Here, the individual does not drink every day. In fact, as the forensic psychologist points oul, the
individua] relrams [rom donkiog at lesst one week each manth i order to be on-call Jor his
cmuergency obligations. He does not “absent™ himself from his emeargency work obligations or Ins
volunteer scarch and reseue activitics in order to drink. Nor does he spent so much tmue drinking
that he neelects feeding his horses and dogs. fails to take his dogs to training classes, [als to attend
to the search and rescue responsihilities for which he volunteers, {ails W lix dinner for his wife, or
fails to meet his business or social obligations. In additon, evidence m the record shows thal with
the exception of the 1997 incident,” the individual either abstains fram aleohol or drinks one drink
while on business rips of up to one week's duration.

Since a diagnosis of aleohol dependence can be made under the Part 710 regulations an the basis of
a medical professional’s clinical judgment independent of the DSM-IV, [ also carefully considercd
other aspects of the clinician's opinions, including the bases underlying those opinions, The lorensic
psycholowist testified thal the four psvchological tests that he administered added un clement of
objeetivity to his subjective determination under the DSM-TV, The Rorschach test revealed that the
individual has adequate rasouress to cops with the demands life places on hum, an important resull
since many people who are highly susceptibls 10 excessive drinking to cxcess because they lack
appropriate coping mechanisms. In addition, the MMPI-2 test results and the results from the other
two lesls are highly inconsistent with a person who 13 or will hecome an alcoholic.

In addition, the individual®s physician testified that he recommended that the individual abstain from
alcohol not because he helizvad that the individual had an aleohol addiction, bur rather becauss he
thought the absence of aleohol could help ameliorale some ol the individual’s medical issues. The
physician confirmed his statement that while the individual uses aleohol regularly, there s no listory
of alcohol sbuse, The physician’s deterniination that the individual did not kave a problem with
alcohol per s is supparted by lahoratory test results for the penod 1993 1a 2000, Specifically, bluod
tests that typically can help identify heavy drinkers viclded normal results during this seven year
period.

" 1 find that the 1997 1ncident was an isalated incident that is nutigated by the passape of lime and should
not be used as the basis for a current dizgzosis of aleohni dependence.
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Finally, the lorensic psvehologist was a dvnarmic witness who testified with convietion about his
opinions. He provided thoughtiul. sound testimony that rellected his consideration not only of the
DSM-TV but very practical observations as well. As | considersd the forensic psychologist’s
testimany, T examined the statements of the numerous affiants and witmesses in the casc
Cumulatively, these persons, including the individual’'s wife, have recently observed the individual
al work, at home, hosting his parties. after his parties, on-call for emergency leams, at dog training
classes, on vacalion at a resort where alcohol was widely avatlable, and on extended business travel.
Mot one of these wilnesses has ever observed he individual drnk o execss. act in a mamner
sugpestive of intoxication, or exercise poor Judgment while drnking,  These testimonials are
probative evidence suggesting that the individual is not currently exhibiting any indicia of aicghol
dependence.

From a global perspective, the record is clear that the individual's alcohol use has not interfired with
his quality of life, psychiatncally, socially. or functionally. IHe has not found 1t dilTicult 1o
dramatically reduce his alcohol consumption. He does not have clevated enzymes, Nane ol the
psvchological tests admumstered 10 hum reveal a prochivity towards alcohol addiction, His personal
phvsician of mione than g decade never suspected or disgnosed the mdivicual with an aleohiol
praoblem. The individual has never expenienced trouble with the law because afhis alcohol and, with
the exception of the 1997 ncident. has had an exemplary work record. Based on all thesc
constderations, [ find that the forensic psychologist used commeon sense and sound clinieal judgment
when he evaluated the wtality of the individual's situation and coneluded that the individual is not
tleohol dependent.

| also carefully considered the 1997 incident, which I found to epitonuize all the securily concerns
venerally associated with excessive alcohol consumption: the individual s exercise o 'poor judginent,
s unrcliability, and his failure lo control impulses which increased the risk that he could have
unwithngly divulped classificd information or beent unable to resist influence, coercion, or
gxploitation by others, | also reviewed the vanous electronic mail enrrespondence and memoranda
from DOEL officials relatung o this incident, and find that the individual's behavior during the 1997
incident was totally unprofessional and an affront to his host country, the DOE, and his colleagucs.
Ex. 3-9. Had this case come before me soon afler the 19597 incident, I might have been inclined ta
recommend apainst the restoration of the individual's elearance based on the sevarity of the 1997
incident alonc. However, six years bave passed since the 1997 incident. The record demenstrates
that individual has never failed to control his impulses or suffered any lapse 1n judgment al cither
a professional or personal level because of his alcohol usage since 1997 Moreover, the
circumstaneces surrounding the 1997 incident appears to have been unigue, suggesting tao me that the
1997 incident can be charactenized as 1solated, Specifically, the individual was alone for two weeks
living in an 1solated part of a country where he could not speak the native language, and had no
access to Lnglish radio, newspapers, or ielevision. Iz had no work to do, and lmavel and other
restrictions made leisure activities difficult. He did not normally dnnk “hard hquor™ becauss he does
not like it. Tr. at 710. 723. The rccord also rellcets that over time the individual has accepted
responsibility for his behavior and that he is unlikely to consume hard liquor in the future. Ex. 4-2
at 160, In addition. the individual convineed me that | should consider his long career wl the DOE,
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and note that there has never been before or sinee the 1997 incident any instances when Lhe
individual exercised poor judement. Individual's Closing Statement at 2. On the contrary, the
individual submitred 88 exhibits into the record evidencing scores of awards, letters of appreciation,
commendations and superior performance svaluations. In the end, [ am inclined to conclude that the
significant defect in the individual's judgment and relizbility that manifested itsell during the 1997
incident has been mitigated due lo the passage of Ume and its 1solated nature

Recause | find that the individual does not suffer from aleohol dependence, [ conclude that he does
not fall within the defimtion of 10 C.F.R. 710.8(h) or one portion of 10 C.F.R. 710.8()). I tum next
to thar portion of 10 C.F R 710.8()) that pertains to a person who has “[h]een, or is, a user of alcohol
habitually ro excess.™

2. Whether the Individual Is or Has Been a User of Alcohol Habitually to Excess

As a preliminary matter, | pomnt out that the Part 710 regulations do not require a medical
professional to make a determination that a person is or has been a user of aleohol habitually 1o
excess.’? In this case, however, two medical professionals have expressed their opinions aboul
whether the imdividual has heen a user of alcohol hahitually to excess for purposes of Criterion )
The DOE consultant-psychiatrist believes that the individual did habitually consume alcohol 10
excess and relies on the individual s statements about his alcohol usage und the definiions contamed
m the 1994 DOE Adjudicative Guidelines for Determining Eligibility lor Access to Classified Matter
and Special Nuclear Materials to support his position.® Tr. at 776, I'he forensic psychologist opings
that the individual did not habitually consume alcohol to excess, and relies on the lack ol any
objective evidence such as marital, social, emotional, financial, legal or work-related problems
associated with the individual's alcohoel usage to support his position. fd. at 239-263

Despite their differences, both experts agree that no onc should not look anly at the quantily ol
alcohol that a person consumes 1o determine whether that person is or has heen a user of alcohol
habitually to excess. Tr. at 259-262, 773. = From a common sense standpoint, | find that the
quantity of alechol that one consumes is one factor that may be considered in combinatian with
others in assessing whether a securitv concemn exists under Cniterion .

a For example, on Oetober 28, 1997, the DOE reviewed the cirroumstances surroundmg the 1997 i dlent
and the individual’s statements (hal be gets unoxicatsd four or five omes = year after consurmung 12 beers. The
Team I.eader for the Securiny Office who docs not sppeer to be 2 medical professional concluded that * 11 does
appear that the subject may drink habin:ally, 2nd somsnimes o cxcess but not vn & Oequent basis. [£he is mvelved
in anv alcohol related incidents i the funure, further processing mav be nocsesarv” Ex -8

*!' These onidelines were superceded on Seplember 11, 2001, by Appendix B to Subpart A of 1M C.F.R,
Parr 710-Adjudicative Guidelines Approved by the President in Accordence With the Provisions of Execunive rder
12968, See 66 F.R. 47061, 47067 (Seprember 11, 2061}
32 While the numbers of zlcaholic beverages & person consuires should not be the deterrmuning factor alons
for & determunation that a person kabimally uses aleohol to excess, thnse numbears can be ussd mn evaluanng whether
2 person is reformed or rehahiliteted from an alcolivl-relatsd condinon.
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I'he security cancern associated with a person who drinks aleohol habitually 1o excess 15 that the
person might suffer impaired judement and reliability, thereby rendering the persan unable to control
his impulses, or unable lo succumb o pressurg, coercion, and durass.  The new Parl 710
Adjudicative Guidelines do nol contain specilie definitions of “habitual use to excess” bul mstcad
cile as @ securily concern: “[hlabitual or binge consumption of alcohal to the point ol impaired
judement.” See Appendix B to Subpart A of 10 CF.R. Part 710, Guideline G. On the ssue of
impaired judgment, 1t 15 undisputed that the individual’s judgment was impaired in 1997 when he
consumed 12 1013 beers and two to three shots of vodka over 2 four hour peniod. The behavior that
manifested the individual's mental impairment was his confrontation with the foreign official and
the unprofessional manner in which he comported himsell in the sensitive country on the day in
question. Aparl from the 1997 incident, there arc no other instances of the individual’s judgment
being impaired Irom his aleohol use. The testimonial evidence in the record from persons who have
worked with the individual, have traveled on govemnment business with him, have socialized with
him, have visited his home, have spent time on resort vacations with him, and have observed him
during his leisure and volunteer activities, indicates thal the individual has not exhibied any
impaired judgment after consuming alcohol. Nevertheless, there are the mdividual 's admissions in
the record regarding the number of times that he drank to the point ol intoxication,

What is so problemarie about the individual’s admissions 15 that the individual has defined the term
“intoacanion” differently over the course of time. Durirlg the 1997 PSI, the individual defined
“intoxication™ as “vou've lost vour inhibitiens and vou just, you know, kinda [celing good. . .7 Ex.
4-2 at 134. 1le told the personnel security specialist that he had been intoxicated 200-300 Limes over
s liletime. fd. at 135, According to the mdividual, under a defininon of intaxication meamng
“[alling down and stageening drunk.” he met this definition 10 nmes. /d.

During the 2000 PSI, the individual defined intoxication as “where vour abilities arc umpaired.” [x.
4-1 ar 26. He then admirtted to the persennel security specialist thal he gets intoxicated “every two,
three months, if there's a big party or something.” Id. at 27,

Atthe psveliatic examination, the individual defined intoxicarion as “when you arc hindered in your
ability to function.” Ex. 2-1 at 8 The psychiatric report reflects that the individual told the DOE
consultant-psychiatrist thar he gets intoxicated once or lwice 2 month. fd. at 8. At the hearing, the
individual contended that the DOE consultant-psychiatrist misinterpreted some of his stalements
during the psvchiatric examination and hat his ability to prove that is hampered becausc the
psychiatric interview was not tape recorded. In his closing statement, the individual once again
disputes that he told the DOE consultant-psychiatrist thar he became intoxicated twice a month.

During z post-hearing lelephone conference, 1 asked the individual about the conflict between his
closing statement and his hearing lestimony that he gets intoxicated twice a month. The individual
explained that he defined intoxication at the hearing as “vou're feeling good, your inhibitions are
down.” Record of Post-Hearing Telephone Conferance among the Hearing Officer, DOE Counsel.
and the individual { August 27, 2003). According to the individual, the DOE consultant-psychiatnst’s
definition of intoxication meant shurred speech, etc. Jd. I also asked the individual al the post-
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hearing telephone conference if he is ever mentally impaired under his definition of intoxication and
he responded negarively. /d. This representation, of course, directly contradicts his 2000 statements
to the persannel security specialist.

After carefullvweighing the individual s conflicting statements about the cllets aleohol has on him,
I find that until September 2001 the individual (1) drank to the point where his inhibitions were
lessened twice per month, and (2) drank to the point of impairment between four and six times 2
year. In my opinion, this pattern of drinking constitutes habitual use of alcohol to excess and poses
an unacceptable security risk under Criterion J. It defies common sense to believe that a security
clearance holder whose inhibitions are diminished twice & month from the consumption of alcohol
and who is impaired at least four times a vear [fom the substance will always be able to contral his
impulses and always resist pressure. coercion or duress,

Desprle this linding, 1 have determined that the individual has nmitigated the security concern
associated with his past habitual use of alcohol 1o excess. It has been almost two years since the
mdividual dramatically reduced his aleahal consumption to levels which [ would charactenize as
“minimal.” By his own account, he has abstained from all alcohol consumption [or months at atime,
What he has had 1o drink in those two years is an occasional beer and a few glasses of wine,
Morcover, the individual claims o have made a hiesiyvle change and has reduced his consumption
ol alcohol. In addition, there is corroboration in the record that supports the individual’s
represcntations about his current aleohol usage. Co-workers who have traveled with him sinee
September 2001 report that he did not drink aleohol on extended business trips, and that he even
passed up free heer at receptions. Ex. I Ex. K. Those who have visiled his home since September
2001 report that he has consumed one glass of wine al most, Ex. F. The individual also persuaded
me that he will not return to drinking alcohol at the levels he did prior to September 2001, In the
end, 1 {ind that the individual has modified his hehaviar in a manner supportive ol sobricty. While
it 15 impossible to predict with absalute certaintv an individual's future behavior, 1t 18 my predictive
assessment that the individual will not return to using alcohol habilually to excess because he
understands and appreciates the negative implications that hus previous drinking patremn could have
un his security clearance.

. Criterion L

The Notification Letier cites the 1997 incident as the sole basis for suspending Lhe individoal’'s
security clearance under Crilerion L. The specific concemns cited in the Notification Letter under
Criterion L are (1) the individual's staiements to the DOE consultant-psychiatrist in 2001 that the
individual was drunk in the sensitive country and DOL required him to return carly; and (2) the
individual’s statemants to the Personnel Security Specialist in 1997 that his boss told him he was
getting calls from all over the United States from people saying that they understood thal the
individual was “drunk over there.”

As fully discussed in Section IV B. above, the 1997 incident was extremely scrious. | find hased on
the record before me that the individual’s excessive alcohol consumption on the day in question in
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1997 and his concomitant ingppropriate behavior cast aspersion on his reliability and trustworthiness,
and furnished just cause for the DOE to believe that he had placed himself in a position that could
have subjected him 1o pressure, coercion, exploitation or duress which might have caused him to act
contrary to the best interests of the national security. Nevertheless, I find that the [ollowing factors
1n this case mitigate the Criterion L concerns: the passage of ume (six years); the solated nature
of the 1997 incident {only ene incident has occurred 1o his long and otherwise distinguished career).
the unigue circumstances surrounding the 1997 incwdent (he was alone in an1solated part of a foreign
country, he had no work to do, he did not know the language, he could not travel due to restrictions,
he had no diversions such as radio, television, or newspaper, or any other leisure activities al his
disposal); and the fact that he ordinanly did not consume hard liguor and that he will probably not
do so in the future. T also find that the behavior is unlikely to recur because the individual
understands that his excessive uleohol consumption on the day in question led to his inappropriate
conducl. See Ex. 4-2 at 160.

V. Conclusion

I find that the DOE properly relied on 10 C.ELR. 710(h), (j), and (1) in suspending the individual’s
security clearance on the basis of the information that the agency had belore it at the time. After
considering #ll the relevant information, lavorable and unfavorable, in a comprehensive and
commaon-sense manner, | find that the individual has nutigated the security concems associated with
each of the three criteria at issue. Therefore, I conclude that the individual has demonsirared that
restoring his access authorization will not endanger the common delense and is clearly consistent
wilh the national interest. Accordingly, I {ind that the individual’s access authorization should be
restored. The DOE may seek review of this Decision by an Appeal Panel under the regulations sct
forth at 10 C.F.R. 710.28.

Ann 5, Augustyn
Hearig Officer
Office of Heanngs and Appeals
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